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Dear Ms Materazzi-Wagner, 

Thank you very much for your letter of 19 March 2020, in which you ask for some 

clarifications concerning the impact of the entry into force of the Clean Energy Package 

on approval procedures for terms, conditions and methodologies developed under EU 

network codes and guidelines. Please find answers in the Annex to this letter. These 

answers have been prepared at technical level not involving the Commission’s Legal 

Service. They are of informal and non-binding nature. As you know, it is the competence 

of the EU Court of Justice to give a binding legal interpretation to EU law. 

Let me note in this context that we are considering proposing a targeted clarification of 

regulatory provisions in the EU Electricity Guidelines in the next months. Such initiative 

would aim at increasing legal certainty with respect to the relation between the Clean 

Energy Package and the Guidelines. We would closely involve ACER, national 

regulators and other stakeholders in any such process.  

Yours sincerely, 

Florian Ermacora  
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Annex: Proposed answers to the request on the interpretation of Art. 5 (6) 

This interpretation of EU law is not binding 

First question: Does Art. 5(6) of the ACER Regulation pose any limitations for national 

regulatory authorities (NRAs) regarding their competence to revise proposals for terms 

and conditions or methodologies before approving them? If so, please specify what these 

limitations are. 

1. The right of ACER and NRAs to revise proposals 

One of the practical lessons from the implementation of the network codes and guidelines 

under the Third Energy Package was that some legal uncertainty existed on whether 

NRAs have the right to revise the network codes and network code methods submitted by 

TSOs or NEMOs. The Clean Energy Package has therefore clarified that NRAs and 

ACER cannot only “rubber-stamp” proposals from TSO and power exchanges, but are 

obliged to revise them where necessary in order to ensure that they are in line with 

the purpose of the network code or guideline and contribute to market integration, 

non-discrimination, effective competition and the proper functioning of the market.   

This follows already from the main purpose of NRAs, namely to ensure fair network 

competition. Banning NRAs from revising proposals from TSOs and NEMOs before 

making them legally binding would entail significant risks, as in such scenario the 

methods to organise cross-border competition would be left to companies with 

commercial interests in these markets. NRAs have been created to avoid precisely this 

type of risks.  

The Clean Energy Package has systematically clarified the principle that all proposals for 

terms, conditions or methodologies from stakeholders with commercial interests need the 

neutral scrutiny of NRAs or ACER. This applies even outside the area of network codes
1
, 

To be effective, the obligation to scrutinise proposals from stakeholders with commercial 

interests must include the right to amend the respective proposals. The principle that 

ACER or NRAs can modify drafts submitted to them, is not only established for the 

development of network codes, see e.g. Art. 59(11) and recital 62 of Regulation 

2019/943 (Electricity Regulation), but also for terms, conditions and methodologies 

adopted under the network codes, see Art. 5(6) of Regulation 2019/942 (ACER 

Regulation).  

2. Limitations to the right to revise proposals 

While NRAs and ACER “hold the pen” for the final text and are, in principle, free to 

deviate as much as they see fit from the proposed texts, they are, in turn, bound by EU 

and national (energy) law
2
, as well as by procedural provisions, such as the principle of 

good administration. The latter is expressed in Art. 5(1)(c) and Art. 5(6)
3
of the ACER 

Regulation, and Art. 59(11) of the Electricity Regulation, which provides for certain 

                                                 
1
  See e.g. methods relating to the European Adequacy Assessment in Art. 27(3) of Regulation 2019/943. 

2
  The adopted terms, conditions or methodologies must, for example, serve the purpose they have been 

created for and comply with the principles of proportionality and non-discrimination. 
3
  It should be noted that the consultation obligation in Art. 5(6) also extends to NEMOs if they 

submitted the terms, conditions or methodologies. The omission of NEMOs is a mere editorial 

mistake.  
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consultation obligations
4
. Given the technical nature of network codes and terms, 

conditions or methodologies, the obligation to consult shall notably ensure that regulators 

and ACER do not opt for solutions which may pose technical implementation risks 

which the regulators were not aware of. However, the responsibility to assess the input 

from the various stakeholders and decide on the final text remains with the NRAs and 

ACER.  

While the text of Art. 5 ACER Regulation only deals with regional and EU-wide terms, 

conditions or methodologies, there is no obvious reason to exclude the NRAs’ revision 

right when it comes to the approval of national terms, conditions or methodologies under 

EU Guidelines. Art. 59(7) of Directive 2019/644 (Electricity Directive) does not 

contradict such interpretation. The article stipulates that NRAs can "fix or approve” 

terms, conditions or methodologies. However, even if a country has opted for the “NRA 

approval” option, this does not exclude the right for the NRA to revise the text. It just 

relieves the NRA from the duty to develop the full text itself
5
.  

Question 2: Can NRAs choose between requesting TSOs/NEMOs to revise their 

proposal (respectively Article 9(12) in the CACM Regulation, Article 4(11) in the FCA 

Regulation,Article 7(1) in the SO Regulation, Article 6(1) in the EB Regulation) or 

revising the terms and conditions themselves following the procedure laid down in 

Article 5(6) in the ACER Regulation? If so, are there any limitations in this choice, and if 

so, please specify what these limitations are?  

1. Right to request amendments  

As set out above, NRAs and ACER do not need to ask TSOs or NEMOs for 

amendments. ACER and NRAs are competent to revise text proposals from TSOs or 

NEMOs themselves
6
. However, this does not exclude the right of NRAs (and ACER) to 

request voluntarily TSOs and NEMOs to amend the text along certain principles. Such 

approach may be appropriate in cases where highly technical methods are at stake and 

where a further involvement of TSOs or NEMOs in the drafting of the text is likely to 

enhance the timely finalisation and the effectiveness of the method.  

2. Limitations to the right to request amendments 

While NRAs and ACER are, in principle, free to choose between drafting the final text 

themselves or asking for amendments, the latter option may be less appropriate in cases 

where the adoption of the terms, conditions or methodologies is time critical or where 

TSOs or NEMOs are unlikely to deliver the requested text
7
.  

                                                 
4
  “ACER shall take into account the views provided by all involved parties during the drafting of the 

proposal (…) and shall consult stakeholders on the version to be submitted to the Commission.” 
5
  See in this context also the parallel Art. 59(1)(a) of the Electricity Directive.  

6
   It should be noted that, after the entry into force of the Clean Energy Package, this question is only 

directly relevant for regional or national methods, as ACER is competent to decide on EU-wide terms, 

conditions and methods pursuant to Art. 5. However, the findings apply mutatis mutandis also to 

ACER.  
7
  Such scenario should, however, be almost excluded in future, as the Clean Energy Package made clear 

that TSOs and NEMOs are under an obligation to jointly develop methods and that NRAs take 

enforcement measures in case TSOs or NEMOs should refuse to cooperate (see Art. 59(1)(b) and (c) 

Electricity Directive and Art. 4(6) to (8) ACER Regulation).   

Electronically signed on 22/04/2020 11:16 (UTC+02) in accordance with article 4.2 (Validity of electronic documents) of Commission Decision 2004/563


		2020-04-22T10:17:03+0000




