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Approval of proposal for an incremental 
capacity process at the Danish-German 
Border, cf. NC CAM art. 28 

 
This is an unofficial translation of the Danish version.  In the event of any discrepancy 
between the two versions, the Danish version shall prevail. 

 
 

SUMMARY  

The case concerns the Danish Utility Regulator’s assessment of a project proposal of 

16 March 2021 from the Danish transmission system operator (TSO), Energinet Gas 

TSO A/S (Energinet), as well as the two German TSOs, Gasunie Deutschland (GUD) 

and Open Grid Europe (OGE), collectively the ‘TSOs’, concerning the incremental ca-

pacity process for firm capacity in Germany south of the Ellund interconnection point (IP) 

between Denmark and Germany. Firm capacity is gas transmission capacity which can-

not be interrupted by TSOs’.  

 

With this decision, the Danish Utility Regulator approves the TSOs’ submission of a pro-

ject proposal concerning the incremental capacity process for firm capacity under the 

network code on capacity allocation mechanisms in gas transmission systems, NC CAM. 

NC CAM ensures non-discriminatory, transparent and effective framework conditions for 

capacity allocation in the gas transmission system. 

 

The project proposal will make it possible to offer firm capacity at the Ellund intercon-

nection point from 2027. The purpose of the project proposal is to ensure the effective 

functioning of the Danish gas market and system integration between Denmark and 

Northwestern Europe. The offer of new capacity is based on a market demand asses-

sment indicating demand for new capacity of up to 2.5 GWh/h. This demand is a 

consequence of GUD having reduced the southbound firm capacity on the German side 

of IP Ellund from 3.6 GWh/h to 0 GWh/h as at 1 January 2020. 

 

In accordance with the project proposal, Energinet will be able to make available, without 

further investments, the technical capacity necessary for the offer of firm exit capacity. 

The Danish Utility Regulator has thus assessed that the decision will solely concern the 

formal requirements for the incremental capacity process pursuant to NC CAM, as no 

economic test is to be done on the Danish side. This also means that the Danish Utility 

Regulator does not need to determine any f-factor.  

 

The Danish Utility Regulator has assessed in its decision that the TSOs’ project proposal 

meets the formal requirements in NC CAM regarding the compliance of the project pro-

posal with requirements for a market demand assessment phase, a design phase as 
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well as the formal requirements for the contents of the project proposal. The submitted 

project proposal must be assessed in coordination with the German regulator Bundes-

netzagentur (BNetzA). The Danish Utility Regulator has therefore been in an ongoing 

dialogue with BNetzA throughout the process, and a coordinated decision has thus been 

made. 

 

In addition, the Danish Utility Regulator has assessed the TSOs’ project proposal in re-

lation to any detrimental effects on competition or the effective functioning of the internal 

gas market. The Danish Utility Regulator has assessed that the project proposal does 

not have any detrimental effects on competition or the effective functioning of the internal 

gas market. The Danish Utility Regulator assesses that the project will have a positive 

effect on both competition in the Danish gas market and the effective functioning of the 

internal gas market, as the project meets the demand by establishing incremental ca-

pacity at the Ellund interconnection point.  

 

Energinet finds the reduction in firm capacity to be unjustified. In a joint agreement (Let-

ter of Intent) with GUD, Energinet has therefore made an express reservation that the 

condition for Energinet’s participation in the joint project proposal is that southbound firm 

capacity is made available on short contracts at IP Ellund from the recommissioning of 

the Tyra platform and onwards, which means also after 2027. The purpose of the Letter 

of Intent is thus partly to restore the capacity which is available at the Ellund intercon-

nection point and which has made it possible for Denmark to export gas to Germany 

since 1984.  

 

The offer of firm capacity will prevent the detrimental effects that a lack of export oppor-

tunities will otherwise have on competition and the effective functioning of the Danish 

gas market following the establishment of the Baltic Pipe in October 2022 and the ex-

pected recommissioning of the Tyra platform in the second quarter of 2023. 

 

The Danish Utility Regulator thus regards the Letter of Intent as a prerequisite for the 

project proposal and the resulting offer of the incremental capacity process. Therefore, 

the Danish Utility Regulator has assessed in its decision that compliance with the Letter 

of Intent is essential for the project proposal. The Danish Utility Regulator and BNetzA 

have agreed to follow the implementation on an ongoing basis.The Danish Utility Regu-

lator notes that the European regulation must be complied with at all time and that, if 

necessary, the Danish Utility Regulator may be forced to follow up on the course of 

events to the extent to which the capacity is not reestablished. 

 

Based on an overall assessment, the Danish Utility Regulator finds that the project pro-

posal for the incremental capacity process, submitted by the joint complete project pro-

posal of 16 March 2021, with the Letter of Intent as a prerequisite, complies with the 

formal requirements laid down in NC CAM. Therefore, with this decision, the Danish 

Utility Regulator approves the submitted project for the incremental capacity process for 

firm capacity at the Danish-German border. 

 

The Danish Utility Regulator’s decision means that the TSOs’ can offer the incremental 

capacity at auction in July 2021. The final establishment of incremental capacity thus 

depends on the auction result and the final economic test. 
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DECISION 

The Danish Utility Regulator approves the project proposal submitted by Energinet, Gas-

unie Deutschland (GUD) and Open Grid Europe (OGE) for the incremental capacity pro-

cess for firm capacity in Germany at the Ellund interconnection point between Denmark 

and Germany.  

 

The decision has been made pursuant to Article 28(2) of Commission Regulation (EU) 

2017/459 of 16 March 2017 establishing a network code on capacity allocation mecha-

nisms in gas transmission systems and repealing Regulation (EU) no. 984/2013 (NC 

CAM).  

 

The background to the case and the reasons for the Danish Utility Regulator’s decision 

are provided below. 
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THE DANISH UTILITY REGULATOR’S REASONS FOR THE DE-
CISION 

In this case, the Danish Utility Regulator must assess whether Energinet’s and the Ger-

man TSOs’ complete project proposal of 16 March 2021 concerning the incremental 

capacity process for firm capacity on the German side of the Ellund interconnection point 

for gas transmission between Denmark and Germany can be approved.  

 

Energinet and the German TSOs have submitted a project proposal in accordance with 

Article 28(1) of NC CAM.  It follows from this that TSOs must submit a project proposal 

for an incremental capacity project to the relevant national regulatory authorities for 

approval after finalisation of the design phase, cf. Article 28(1).  

 

Article 28(1)(a) to (g) of NC CAM describes the formal minimum requirements applicable 

to the project proposal submitted by the TSOs to the national regulatory authorities.  

 

In accordance with Article 28(2), the submitted joint project proposal must be assessed 

in coordination with BNetzA. The Danish Utility Regulator has therefore been in an on-

going dialogue with BNetzA throughout the process, and a coordinated final decision 

has been made. 

 

The Danish Utility Regulator’s approval of the project proposal will therefore be based 

on an assessment of whether the formal conditions for an incremental capacity project 

have been met. The Danish Utility Regulator’s assessment of the project proposal will 

thus be based on an assessment of whether: 

 

1) the market demand assessment, cf. Article 26, and 

2) the design phase, including public consultation, cf. Article 27(3), have been per-

formed in accordance with the procedural rules and  

3) the information provided in the project proposal is in accordance with Article 

28(1)(a) to (g).  

 

The coordination obligation laid down in Article 28(2) of NC CAM imposes an obliga-

tion on the Danish Utility Regulator to consider the following in its approval:  

 

4) BNetzA’s views  

5) and consider any detrimental effects of the project on competition or the effec-

tive functioning of the internal gas market, cf. Article 28(2).  

 

1. EVALUATION OF THE MARKET DEMAND ASSESSMENT, CF. ARTICLE 26  

It follows from Article 26 that the TSOs must cooperate in the processes of assessing 

market demand for incremental capacity and in conducting technical studies for incre-

mental capacity projects for their joint interconnection points. This must be conducted in 

accordance with Article 26(1) and take place immediately after the start of the annual 

capacity auction and at least in each odd-numbered year, 

 

In relation to time limits, it follows from Article 26 that the cooperation must be done 

within a number of time limits. No later than eight weeks after the start of the annual 
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capacity auction at least in each odd-numbered year, the concerned TSOs must produce 

common market demand assessment reports. The market assessment report must eva-

luate the prospective demand for incremental capacity of all network users and state 

whether an incremental capacity project has been initiated.  

 

Article 26 contains a number of requirements for the cooperation. It is important in this 

context that the market assessment report drawn up in accordance with Article 26(13) 

includes information about a conclusion on whether to initiate an incremental capacity 

project, demand indications received within the time limits laid down in the Article, an 

assessment of the expected volume, direction and duration of demand, a conclusion on 

whether technical studies for incremental capacity projects will be conducted, specifying 

for which interconnection points and for which expected demand level as well as provi-

sional timelines.   

 

The Danish Utility Regulator finds that the market demand assessment has been con-

ducted within the time limits and requirements laid down in Article 26 and contains the 

information required in Article 26(13). The market demand assessment can therefore 

form the basis for the design phase, Article 27.  

2. ASSESSMENT OF DESIGN PHASE, CF. ARTICLE 27  

It follows from Article 27 that the TSOs at the respective interconnection point must con-

duct technical studies for incremental capacity projects. The design phase will start the 

day after the publication of the market demand assessment report.  

 

In relation to time limits, it follows from Article 27(3) that, no later than 12 weeks after 

the start of the design phase, a joint public consultation must be conducted on the draft 

project proposal for a minimum of one month and no longer than two months.  

 

Article 27 contains a number of requirements for the project proposal. It is important in 

this connection that the consultation conducted in accordance with Article 27(3) includes 

a description of the incremental capacity project, including a cost estimate, the offer le-

vels for bundled capacity products at the interconnection points, any alternative alloca-

tion mechanisms as well as general terms and conditions for network users. 

 

As the market demand assessment did not indicate a need for incremental capacity on 

the Danish side, the design phase was only conducted on the German side. The Danish 

Utility Regulator finds that the design phase was conducted within the time limits laid 

down in Article 27 and that the draft project submitted for consultation had the minimum 

elements required in accordance with Article 27(3). 

3. ASSESSMENT OF THE OFFER LEVEL IN THE PROJECT PROPOSAL, CF. 

ARTICLE 28(1)  

ARTICLE 28(1)(A) 

In accordance with Article 28(1)(a) of the NC CAM, the offer levels contained in a project 

proposal must meet the expected demand determined in accordance with the processes 

provided for in Article 26 and Article 27(3) of NC CAM. This ensures that the project 

makes a defined network expansion possible based on specific requests from network 
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users. The capacity quantities of 2,500,000 kWh/h meet these requirements because 

the non-binding demand of 2,500,000 kWh/h can be fully met.  

 

The Danish Utility Regulator assesses that the offer level has been laid down in accor-

dance with Article 28(1)(a) and that the offer meets the demand indicated by the market. 

 

It is stated in the project proposal that 20% of the incremental technical capacity is set 

aside for short capacity products. A corresponding part of the existing capacity is set 

aside on the Danish side. In accordance with Article 8(8) and (9) on the setting aside of 

a given reservation capacity of at least 10% of the incremental technical capacity, the 

Danish Utility Regulator finds that this minimum requirement has been met.  

ARTICLE 28(1)(B) 

It follows from Article 28(1)(b) that the project proposal must contain the general rules 

and conditions that a network user must accept to participate and access capacity in the 

binding capacity allocation phase of the incremental capacity process. It also describes 

any collaterals to be provided by network users. Finally, it is described how possible 

delays in the provision of capacity or the event of a disruption to the project are dealt 

with contractually. 

 

The Danish Utility Regulator assesses that the requirement has been met, as the pro-

ject proposal contains the supplementary conditions that a network user must accept 

to participate and access capacity in the binding capacity allocation phase of the incre-

mental capacity process. 

 

ARTICLE 28(1)(C) 

It follows from Article 28(1)(c) that the project proposal must include timelines of the in-

cremental capacity project, including any changes since the consultation described in 

Article 27(3). And measures to prevent delays and minimise the impact of delays. 

 

The Danish Utility Regulator assesses that the requirement has been met, as the project 

proposal contains a schedule for the project. 

ARTICLE 28(1)(D) 

It follows from Article 28(1)(d) that the project proposal must contain the parameters 

defined in Article 22(1), i.e. the economic test described above. 

 

In accordance with Article 22(1), the Danish Utility Regulator assesses that the project 

proposal meets the requirement for inclusion of the parameters for the economic test. 

These parameters are presented above in the section Contents of the submitted project 

proposal, regarding economic test parameters, cf. Article 28(1)(d). It should be mentio-

ned that as no investments are made on the Danish side, the Danish Utility Regulator 

regards any scenario in connection with the economic test as positive. The conclusion 

on the economic test therefore depends on BNetzA’s decision. On this basis, the Danish 

Utility Regulator is not responsible for determining an f-factor level either in accordance 

with Article 23. 
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ARTICLE 28(1)(E) 

It follows from Article 28(1)(e) that the project proposal must include information about 

whether an exceptionally extended time horizon for contracting capacity for an additional 

period of up to 5 years beyond the allocation of up to 15 years after the start of the 

operational use may be required in accordance with Article 30. 

 

The Danish Utility Regulator finds that the requirement has been met, as the project 

proposal does not state that an additional period beyond the allocation of up to 15 years 

is required. The capacity is offered for the years 2027-42. 

ARTICLE 28(1)(F) 

It follows from Article 28(1)(f) that the project proposal must include information about, 

where applicable, the proposed alternative allocation mechanism pursuant to Article 30 

(such a mechanism may be used with the regulatory authorities’ approval if auctions 

are not well suited and a number of conditions have, moreover, been met). 

 

The Danish Utility Regulator finds that the requirement has been met, as the project 

proposal states that an alternative allocation mechanism is not used. 

ARTICLE 28(1)(G) 

It follows from Article 28(1)(g) that the project proposal must contain the elements de-

scribed in Article 24 (a combined economic test) where a fixed price approach is follo-

wed for the incremental capacity project. 

 

The Danish Utility Regulator finds that the requirement has been met, as the project 

proposal states that a fixed price approach is not followed. 

4. COORDINATION OF THE PROJECT PROPOSAL 

It follows from Article 28(2) that the national regulatory authorities must consider the 

views of the other national regulatory authorities involved in order to arrive at coordinated 

decisions.  

 

The Danish Utility Regulator and BNetzA have been in close contact since the start of 

the 2019-2021 cycle for incremental capacity. The two regulatory authorities have 

examined the criticism expressed by Energinet during the TSOs’ consultation of the pro-

ject proposal in detail, and involved Energinet and the two German TSOs in considera-

tions of the background and possible solutions. Through both regulatory authorities’ in-

termediation, it was possible to isolate the various problems, and the German TSOs 

agreed with Energinet to submit a joint project proposal to the regulatory authorities that 

would contain a clause that “the TSOs involved – at least Energinet and GUD – will come 

to an agreement by 15 December 2020 that they will make appropriate efforts to offer 

firm entry capacity from the Danish market area in the direction of THE.” 

 

On 10 December 2020, the parties informed the two regulatory authorities in writing that 

an agreement was unlikely to be reached by the specified date, but that it was a target 

for both parties, and that they were therefore aiming for an agreement by the end of 

January. In a joint letter of 29 January 2021 from GUD and Energinet, the Danish Utility 

Regulator and BNetzA were informed that GUD and Energinet had entered into an ag-

reement on a Letter of Intent and that both parties wanted to maintain their application. 
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As mentioned in the section Proceedings in the case and as also noted in Energinet’s 

consultation reply, the purpose of the Letter of Intent is to make southbound firm capacity 

on short contracts available at IP Ellund from the recommissioning of the Tyra platform 

and onwards in addition to the capacity offered in the process for incremental capacity 

from 2027.  

 

The Danish Utility Regulator regards the agreement as a significant prerequisite for the 

joint project proposal and will therefore, in cooperation with BNetzA, follow the TSOs’ 

implementation of the Letter of Intent and hold follow-up meetings with BNetzA at 

suitable intervals.  

 

The Danish Utility Regulator notes that the European regulation must be complied with 

at all time and that, if necessary, the Danish Utility Regulator may be forced to follow up 

on the course of events to the extent to which the capacity is not reestablished. 

COORDINATED DECISION 

The Danish Utility Regulator notes that a constructive dialogue has been conducted with 

BNetzA during and after the preparation of the project proposal, where the views of all 

the national regulatory authorities involved have been heard. The Danish Utility Regula-

tor and BNetzA have held joint meetings on an ongoing basis both before and after 

receipt of the project proposal and have exchanged translations of the respective draft 

decisions. 

 

On this basis, the Danish Utility Regulator and BNetzA find that the respective regulators’ 

decisions are coordinated and that the coordination requirement under Article 28(2) of 

NC CAM has been met. 

 

On this basis, the Danish Utility Regulator and BNetzA have made coordinated decisions 

in accordance with Article 28(2). 

5. ANY DETRIMENTAL EFFECTS ON COMPETITION OR THE EFFECTIVE 

FUNCTIONING OF THE INTERNAL GAS MARKET, CF. ARTICLE 28(2)   

It follows from Article 28(2) that the Danish Utility Regulator must take any detrimental 

effects on competition or the effective functioning of the internal gas market into account 

in its considerations in the decision on whether the project can be approved.  

 

The Danish Utility Regulator assesses that the project will not have a detrimental effect 

on competition or the effective functioning of the internal gas market, as the project will 

increase the offer of capacity at the Ellund interconnection point and meet the demand 

indications from market players. The Danish Utility Regulator assesses that the project 

will have a positive effect on the effective functioning of the internal gas market, as the 

project meets the netusers’ demand by offering incremental capacity at the Ellund inter-

connection point, which has ensured the possibility of Denmark exporting gas to Ger-

many since 1984. 

 

In addition, the Danish Utility Regulator finds that the project will have a beneficial effect 

on competition on the Danish market, as the incremental capacity process can ensure 
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export opportunities for the gas market and have a positive effect on the liquidity of the 

Danish gas market. 

OVERALL ASSESSMENT 

Based on the above review, the Danish Utility Regulator can ascertain that the project 

proposal meets the formal minimum requirements that follow from Article 28(1)(a) to (g).  

 

Based on an overall assessment, the Danish Utility Regulator thus finds that the project 

on incremental firm capacity, in accordance with the submitted joint complete project 

proposal of 16 March 2021, complies with the legal conditions as laid down in NC CAM. 

Therefore, with this decision, the Danish Utility Regulator approves the submitted project 

for the incremental capacity process for firm capacity at the Danish-German border. The 

decision has been made pursuant to Article 28(2) of NC CAM.  
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HOW TO APPEAL  

Any appeal against this decision may be brought before the Danish Energy Board of 

Appeal, cf. section 51 of Consolidation Act no. 126 of 6 June 2020 on the Promulgation 

of the Danish Natural Gas Supply Act. The appeal must be in writing and be lodged 

within four weeks after receipt of the Danish Utility Regulator’s decision. 

 

The appeal is lodged with the Danish Energy Board of Appeal at the following address: 

 

Energiklagenævnet  

Nævnenes Hus  

Toldboden 2  

DK-8800 Viborg  

Tel.: +45 72 40 56 00. 

Email: ekn@naevneneshus.dk 

 

The Danish Energy Board of Appeal’s office hours may be of importance to whether the 

appeal has been lodged in time. Further information about the deadline for an appeal, 

who can lodge an appeal (the party entitled to appeal) and the Board of Appeal’s proce-

dure for hearing appeals can be found at the Danish Energy Board of Appeal’s website 

www.ekn.dk. 

 

Yours faithfully, 

 

 

Carsten Smidt 

Director General 
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